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DIRECT TAXATION, CASE Law 37

domestic and foreign non-profil organizations; the effect of the condition of reciprocity esiublished in
the lnwe is prerequisite for grantiny the exemption 1o foreign non-profits; the function of dorrestic non
proflis us carmying out State responsibilities; and the severe budgerary fmpact that an extension of the
exemmplion may finve, given the hard economic situation of the country, were all rejected fry (he Courr.
Ny CUpinion of the Advocaie General was issued on this case.
Following the judgment, Greece has amended its legisiation Lo arunt the same tax (reatment to
non-profit organizations exiublished in other EU/EEA countries, abolishing the conditinn of reciprocity.

Courl of Justice of the Curapear: Union. 4 May 2077 no. (-
ARRET DE LA COUR (septiéme chambre)

4 mai 2017’

sManquemenr d'ftat — Fiscalité - Libre circulation des capitaux - Article 63 TFUE - Arlicle 40 de
I'accord EEE - Droits de succession - Legs en faveur d'organismes sans hut fucrarif - Applicationd'un
taux préférentiel aux organismes qui existent ou sont [Egalement constitués en Griéce amsi qu'aux

rganismes érrangers similaires sous réserve de réciprocité - Différence de traitement - Reseriction

- Justification=

Dans 'affaice C-98116.

ayant pour nbjer un recours en manquement au titre de 1'article 238 TFUE, introduit ie 17 tévrier
2016,

Commission curopéenne, représentde par MM. W. Roels ¢t D, Triantafyiion, cn qualicé d'agents,

partie requérante,

contre

Reépublique hellénique, représentée par Mmes M. Tassopouluu ot V., Karra, en guatité d'agencs,

partie défenderesse,

LA COUR (sepri¢me chambre),

compasée de Mime A, Prechal, président de chambre, MM. A, Rosas [rapportear) el E, Jarasidnas,
juges,

avocat général: Mme ), Kokott,

greffier: M. A. Calot Escobar,

v la procédure Ecrite,

vu la décision prise, 'avocat général vniendu, de juger I'affaire sans conclusions,
rend le présent

Arrét

1. Par sa requitie, fa Commission européenne demande i la Cour de constater que, cn adoptanc et
en maintenant en vigueur une législation qui prévoit un taux priférentiel des dioits de succession
pour les legs effectués en faveur d’organismes sans but lucrarif gui sont établis dans d'autres Ftars
membres de I'tInion européenne ou de I'Espace économique européen {EEE) sous réserve de
réciprocité, la République hellénigue a manqué aux obligations qui lui incombent vn vertu de lacticle
63 TRUE et de larticle 40 de 'accord sur Espace économique européen, du 2 mai 1992 JO 1994, L1,
p. 3, ci-apres I"'accord FEE".

Le cadre juridigie

2. Iarticle 25, paragraphe 3, du cade grec des droits de succession prévoit:
Les aoquisilions sont soumises 4 une imposition distimcte, conformément aux dispositions du
paragraphe 5 de article 29, dés lors quc les bénéficiaires

l---]

les personnis morates sans but hucralif, qui existent ou sont lBgatlement constituées en l.«. e,
ainsi gue lexs peisonnes morales strang s similaires sous réserve de réciprooné et les biens vi
I"article 96 de Ia loi d'urgence no 2039/1938 (FEK A’ 455). d

: 50nt.

\i
s lors qutls poursuivent de maniére avéréc

1 Langue de prooédure: Je grec
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DIREST TAXATION, CASZE LAW 43

réserve de réciprocité, fa Républigue hellénigue a mangud aux abligations qui lui incombent envertu
da I'article 3 TFUE et de Particle 40 de accord sur I'Espace économique européen, du 2 mai 12,

B 2) La République heilénique est condamnde aux dépens.
b 3 [Signatures]
b Comments
i
e Analysis
Backgroutd

This is not the first Hime that provisions ol Lhe Greek Inheritance Tax Code (Law 2961/2001) have
been the subject of a judgment of the €] Only recently, by Law 4474/2017 {Published in the OJ of
the Hellenic Republic Folio A, n. 80 of 7 June 2017), did the Hellenic Republic comply with the
judgment of the Court in case € 26 May 2016, C-244 15 Commission v Greece, where it was found
that the provisions of the Inheritance Tax Code providing for a tax exemption from inheritance
tax on the acquisition of a first residential property only for heirs who are Creek restdents was in
breach of the free movement of capital (for a commentary on this case, see K. Perrou, Commission
v Greece. Greek inheritance tax exemprion is disoiminatory, Court of jusrice, B&1 2016816 In the
subiect case C-94/16. a ditferent pravision is under scrutiny: the provision concarning the tas rate
applicabie to beguests on non-profit organizations, Under the Gree +k Inheritance Tax Code, non-
profit organizatians are subject 1o a special tax treatment: they ave taxed at a flat rate of 0,5%; thi
is a tinal 1axarion.

This 1ax treatment is reserved i)

'or non-profit organzanons that exist or are formed m Gee
and (ii) for similar foreign non-profits, under the cond:tion of reciprocity {Articie 253X
combination with Article 29{3){b} of the Inheritance Tax Cade). The provision does pot fus cther
distinguish hetween the forcign non-profits between FU/FEA ones and third-country ones.
Furthermore, il dnes not contain any differentiation according to rhe residence of such non-profirs;

el

the reference tu “existence’ or 'formation” in Greece refers to the fact rhat a nona-profitis legiimately

aresent or law(ully formed ia Greece, according to the Greek legisiarion.

3 ] ln its correspondence with the Greek Government, the Commission maintained that the Greek

2 b | legislation has the effect ot reducing the value of the property hequeathed to the frm'in;n

s comparable non-profit entities Lthal are esrablished in another ELJEEA Stace that does not Zr.
reciprocal preferential tax treatment o Greek non-profit organisations. Accarding 1o the
Commission, such & reduction in the value of an inheritance enrails a restriction an the free
movement of capital. which cannot be justified and is mntmr\- 0 '\l“tLI; b3 TFEU J’KI Article 40
EEA Agreement {See Eurepean Commission - Press release of
refers Greece to Court regarding the inheritance tax tre
organizations’, [P{15/4G74, available at https:/leuropa. e.:f'apld Press-e

A number of issues arise from this case, First of all, it is mnteresring thas me Commuission,
atthough invoking Article 63 in its envrety, it has limited the infringement procedure to non-profi
prganizations that are resident in the EU (and EEA] countries, without any reterence to non-profits
in third countrivs. A second issue that is worthy of mertion is the guestion of comparability and
haw this js established in the present case. A third issue thar is dealt with s the concept of
rescriction in the present casc-

Furthermore, zhe issue of whether reciprocity in the rax treatment of Grevk non-profits in the
fareign couniry can be a prerequisite for the application af the lower tax rate for hequests to toreign
non-profits is discussed, Another issue concerns the argument put forward by the Greck
Government that the Greck hon-profits perform soctal policy functions thal wauld otherwise be
pecformed by the State. (e last issue that is werth discussing is the request by the Greek

v Government that the Courl should review its position an the argument thal is affer invoked by
% govirmnints regarding The loss of tax revenue and adapt its position [« the current economic
% siluation.

These issucs will be discussed in rhe foilowing sections.

Tl
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DIRECT TAXATION, LASE LAW

The scope of the infringement procedure: are third countries covered?
According fo established case law of the Court, inlreritances are covered by the free movement of
Capial, given that they aie included in the definition of capital movements found in the
nomenclature of Annex I of the {now repealed) Capital Movements Directive (Council Directive
88/361/EEC of 24 June 1988 for the implementation of Art. 67 of the Treary, O] L178, p, 5] (see
para, 26 of the judgment, with further references ta case law). Not surprisingly, the present case
was judged according to the free movement of capital. As mentioned above, the imfangement
pracedure, and hence the decision as well, specifically addresses the case of non -profits established
in ofher EU(EEA Stales. It does not deal with the case of nan-protits established in third countrics,
However. the free movement of capital and Article 63 TEEU that was found applicabie in this case
apply not only fo capital movements within the EU but also to capital movements between £
Meinber States and Lhird States. The sifence raises some questions: is the judgment automatically
applicable to third-country non-profit organizations, as well, or should difterent considerations
apply in the lafter case?

As far as the application of Lhe free movement of capital vis-a-vis third countries is concermed, :
Article 64(1) TFEU provides that any restrictions that existed on 31 December 19973 under national 3
or Union law that were adopted in respect of, inter alia, the movement of capital to or from thicd
countrics, shall continue to apply and they are not abolished according ro Article 63 TFEU. The
provision under scrutiny, Article 25(3Y(b) of the Greek Inheritance Tax Code, isidentical, as far as
its personal scope of application is concerned, to the provision of Article 2 5(1)(b) of the fegisiative
decree 118/1973, on inheritance rax: this latter piece of legislation was codified, according to rhe

X
special procedure provided for in Article 76(6) of the Greek Consritulion, into Law 29612001, :
which is the currently in force Inheritance Tax Code. The procedure for the Codification, acconding L
to the Greek Constitution, rakes into account and codifies into one picce of legistation exisling g
provisions rhat may be found in multiple faws: if the codifying provisions has an identical wording ;

with the codificd one, this means that the provision continues fo apply as it slood before the
Codification; differences in the wording adopted du ing the Codification have the meaning that
the codificd provision is repealed and replaced by Lhe new one (see in defail . Photopoulos,
Inheritance & Gift Taxation (Qopodayia KAnpovaiov, Awpety ST ovikoy | lapoxwv) (2013), ar
- 933-934 (in Greck) ). Untii 2000, the provisions before and after the 2001 Codification were
identical; in 2010 the final rax of 0.5% was introduced for this category of taxpayers ¢ by Law
3842/2010; bur rhe personal scopu of application of the provision was not altered and rhe conditinn
of reciprocity for fureign non-profit organizations was alse maintained. Therefore, the recipreciry
condition which can be seen as a restriction to the free movement of capital can be maintained
vis-a-vis third countries, accarding to Article 64{ 1) TFEL, a5 it is a restriction that existed on 31
December 1993.

The issue of comparahility: when the applicable legislation treats domestic and foreign

non-profits similarly
The issue of comparability of the foreign non -profit with a domestic non-profit was another issue
that was discussed in the Court’s judgment. Although the Greek Government argued that the
toreign non-profits are not comparable with the domestic one, it did nor bring any evidence
forward on how and why the two are nol comparable. It was theretore easy for the Court to
conclude rhat since the Greek inheritance tax legislation treats both domesric and EU/EEA non
profits in the same way in all aspects but one, the fax rate, comparability is already established
by domestic legislation.

C T AR T S S G AT 8

.

Indeed, it is an established approach in the Court’s case law that comparahility is established
ol P

y is
where national legislation places the domestic and the cross-bosder cases on the same fooling in
all aspects hul the granting of a tax advantage, This has been the case since the 1986 Awir Fiscal H
judgment of the Court (28 january 1986, Case 270/83), although from a host State perspective, .
rather than 4 home State perspective, which applies to the present case; see para. 20 of the Aveir 5

Fiscal judgment, where it was stated, in broad lines, rhat since the rules at issue place 3 purely
domestic case and a cross-horder case on the same footing for the purposes of profit taxarion,
those rules cannot, without giving rise to discrimination, treat them differently in regard {0 the
grant of an advantage refared to (axation. In the present case. the Court only referred to the
Judgment in the Weifte case (C] 17 October 2013, C-181/12 Welte, paragraph 51), with furthet
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references to the case law of the Court); {see paragraph 40 af the judgmant’ the Welly reasoning
is applied here by analogy, as in that case the difference in the breatment did nat concern the
applicable tax rate but the application of g tax-free allowance. As explained, this reflects and
reattirms a well-established standard by which ta judac comparabiling.

Restriction or discrimination?

On the issue al whether thi: Greek Tegislation creates 4 restriction of the free movemeat of capital,
the Commission argued thal a measure that resulrs in diminishing the value of the bequests to
EU/ELA non-profits, as compared [0 bequests ro Greel non-profits, which are not running this
risk, constitutes a restriction, It is true thal, so farn the Coust has had the chance, in multiple cases,
ro rule that a measure thal results in fowering the value of rthe inheritance in cross-border cases
nsritutes a restriction af the free movement of capiral [the judgment refess to Mattner (EC) 22
April 2010. C-510/08 and Commssion v Greece {C-244!15, para. 30). Mare specifically, che effect of
denving the application of a lower tax rate, resulting in diminishing che value of the inheritance
[or gift} in the cross-border case, has also been dealt by the Court in previous cases [Welte
(C-18112), Commission v Spain [C-127/12 and Commission v Greece (C-24415), see para. 31 of
the judgment’.

in this environment, it was aiready difficult for the Greek government 1o argue that there is
ne restriction. The Court acknowledged summarily that there is a restriction, (paras, 34-35 ) in
the sense that a Greek resident would be dissuaded from naming as beir a non-profil that is
established in anorher ELEEA country. where there is no reciprocity in the tax treatment, This
part is not very well founded though, as it can only be understood as presuming that the Greel
resident is dissuaded because the taxation in Greece would allow less money to flow to the non-
profit and therefone Inwer the impacet of the bequest. This is not very convincing,

In that regard, the Greek Gavernment put torward a three-prong argument (para.l7}, Firs
argued that it is nor evident that a person's will can and will be affected by the applivalil
regime of the nun-profic organization to which the bequest is made Indcad, this is nor an
investment decision where the tax regime would be crucial to the determination ol the retwen of

he investrent, creating an obstacle that constitutes restriction: it appears to be a far-fetched

assumption. Second. il argued thar the applicable tax rate is not an element that plays a rolv in
the selection of the heir by rhe testator. indeed, in the selection of a non-profit, to which a person
wishes to make a bequest by way of inheritance, other considerations play the significant role,
such as. for example, the aim and purpose of the non- profit or its area of activity, but not the
applicable tax rate on the bequests. Third, che heir is in any case free to accept or deny the bequaest,
and hence not be burdened with the tax. This part of the argument put forward by the Gaeek
government, however, does not seem very convincing.

These arguments were not discussed by o seems that there was no need lo disciss
them, as the case was in effect decided on the basis of discrimination {in paras. 36 et sec, the Coarl
disc s the possible justifications of discrimination under Art. §5(1)(a} TFEU in conjunction with
Art. G531 TFEU } rather than that of the restriction. Indeed, despire the acknowledgment by the
Court that there is a restriction of the free movement of capital, the analysis of the Court focused
on the issue of discriminarion {compare the comments by V. Dafnomilis, in V.1. Dalnomibis,
Furopean Commission v. Hellenic Republic (Case C-98/16): The Third Act of the Greelc Tax Iragedy in
furope, 57 Eur, Taxn. 9 (2017), Journals 1BFD. at section 4.2). The result of the combimed effect of
Articles 6301 a) and 65(3) TFEU, is that any discrimination cannot be arbitrary and that it can anly
be justitied in casvs where there is lack of comparability of the twe cases or because nf an
overriding reason in the public interest (see para. 37 of the judgment),

X

The condition of reciprocity: can it justify exceptions fo the principle nf
non-discrimination?
The Greek Government tried to detend the reciprocity condition by peinting ro the adverse
cepnamic effects that extending the preferential Lax regime o all EUU/EEA non-profits would
have, [t linked it with the loss of tax revenue as possible justification of the different freatment.
[n particufar, the Greek government argued that it would sutfer an unjustified loss of revenue
if it were to expand the lower 1ax rate Lo all EUJEEA non-profits thar are established in States that
do nol pravide a correspending tax treatment to Creek non-profits. i supported that maintaining
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the condition of recipracity was important in order to avoid this unjustified toss of revenue (see
para. 46 of the judgment),

The Commissian, on ihe other hand, submirted that the condition of reciprocity is not accepted
under EU law, as a valid reason for a State aot to honeur its rreaty obligations (sec para. 46 of the
judgment]. The Commission refers, in patticuiar, to the Avoir Fiscal case in osder Lo support thar
the rights conferred by Article 63 TFEU are unconditional and cannot be made conditional uUpPoIt
a reciprocal tax treatment in another Member State. In the words of the Court {sec para. 26 of the
Avofr Fiscel judgment {Case 270/83}} ‘the rights conferred by Article 52 of the Treaty are
unconditional and a Member Stare cannot make respect for them subject to the contents of an
agreement concluded with anather Member State. In particular, that article does not permit those
rnights to be made subject (o 3 condition of reciprocity imposed for the purpose of obtaining
corresponding advantages in other Member Stares,'

The Court did not discuss the condition of reciprocity as a stand-alone argument. This
corresponds to the way the Greek Government pul forward the relevant argument (see, however,
a different explanation by V. Dafnomilis, ibid, at section 4.3} since it was linked with the loss of
revenue, the Court, accordingly, anly mentioned it in its analysis of the loss of revenua as a possible
Jjustification (see para. 46 of the judgment |

Performing State functions: does it justify discrimination?

Another argument put forward by rhe Greek government was that the EUJEEA non-profits are not
camparable to Greek non-profits, as the Greek ones perform certain functions in the Greek sociery
that is of increased importance when one takes into account the dire economic situation of rhe
Creek State, that has resulled in a drastic limitafion of the welfare srare. The Commission pointced
out that according to the Court's case law, the facl that certain domestic bodies perform Siale
functions thar relieve the State from its obligation cannot justify rhe granting of tax benehits in a
discriminatory way, only to those bodies (sec the judgment in the case € 10 February 201, C-25/10
Missionswerk Werner, para. 31).

The Court assessed this argument in the context of comparability (see paras. 41-14 of the
ludgment}, it referred to the cases of Persche (ECJ 27 lanuary 2009, C-318/07 Persche) and
Missionswerk Werner Ieuikelbach (C§ 10 February 207, (-25/10} to point out hal the fact that
sume organizations relieve the State from certain of its nbligations, while it can justify the gra nting
of certain advanrages fo those organizations, it cannot justity discrimination against simikar
organizations thar are cstablished in other EU Membur States (see paras. 43 and 44 of the judgment
with turther references to paras, 44-46 of the Perschecase and paras. 30-21 of the Missionswerk
Werner Heukelhacth case),

Loss of tax revenue as a justification: should it be revised under the current economic

circumstances in Greece?
The Greek government submitted that the risk of loss of revenue is an overriding reason in Lhe
public interest that is capable of justitying the different treatment between Greek non-profits and
similar EUJEEA non-profits that are nof covered by the condition of reciprocity. in addition. the
Greek government, apparently aware of the position of the Court on the loss of revenue as a
possible justification, submitted rhat it is rime that the Court revised its position, under the recent
negative economic developments that affect all EU Member States {see paras. 23-24 of the
judgment )

The Court, however, only refernxd ta its established case law, according to which the nead to
prevent the reduction of tax revenues is neither amang the abjectives stated in Arlicle 65 TFEU
nor an overriding reasen in the public interest capable of justifying a restriction on a treedom
instilutad by the Treacy (see para. 47 of the judgment wirh furthor references to the court's case
law; see, indicatively, the judgments in the cases Missinnswerk Werner., at para. 31 and Persche, at
para, 46). Therefore, the changing cconomic circumstances and possible financial difficulties of
the Statcs cannot justify a deviation from the treaties and the protection of the fundamental
freedoms,

Concluding remarks- latest developments
This case is another one in the line of cascs that deal with (he taxation of cross-border donations
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and charities. The develoament of this line of case law shows the creation of an CUEEA wide area
where, in principle, any measare that affects the value of the doration or bequest to the non-profit
organizalion is seen as a restriction to the free movement of capital that has to be justitied by ar
overriding reasan in the public interest. It has to be pointed out, kowever, that the cascs of third
countrics s not auramarically the same as that of ZU/EEA non-profits

Following the ('nu:‘;‘s judgmenr and in order to comply with it, the Creek Parliament adopted
egislation {Arucle 25(3)(b) of the Greek Inheritance Tax Code which was amended by article 15
of Law 44842017 I,pl,.bnsh\ «d in the O], Folio A, n. 110, D1-08-2017); that assimitates, from now
on, the tax treatment af Greek non-profirs wirh similar non-profits established in other EU/EEA
col 'ntrips' thn cond'lfrm r)I‘rn‘ip'.On‘iry is still maintained but it only applies to stmifar non-prafits

I\alemza !‘?vmu

Statement by Commissioner Vestager on changes made by Cyprus to national
legislation on tax treatment of financing companies [H&( 2017/275]

Vestuger welromes that the Cypriot quthorities have introduced changes to theiy national legisiation &
maile i1 mare stringent as regards the tax treatment of finuncing cothparties.

Furopean Commission, 21 July 2017, no. STATEMENT/ 17211
Eyroncan Commission - Statement

Statement by Commissioner Vestager on changes made by Cyprus to national
legislation on tax treatment of financing companies

zels, 21 July 2017

Commissioner Margrethe Vesrager, in charge of com p~'_~-h policy, said:
“[ welcome that the Cyprior authorities have introduced changes to their nationaf legstalion ro make
itmore stringent as regards the c2ax treatment of financing companics.

Financing campanies provide financial services intra-group and (heis |\|(-’|I is the remunération
for theirfinancing activiries. This remuneration has to be in hine with the 2 0 £

This issue has been one of our key areas of focus since wu started lpoking inta rhe 1ax ruling
practicesof Member States. The Working Paper we published as part of this review in June 2016
indicated concerns that spme tax rulings for financing companies endorse very low margins and a
low taxable base

My services have been i constructive contact with the )
thechanges to the Cypriot Jegislation, which aim fo address concerns raised. They also follow similar
changes introduced by Luxembourg in January 2017 to their national legislation,

These are very positive developments. [n order to achieve that all companivs pay their fair share
oftax, we also necd Member States to be on board and review their national rules and practice.

At the same time, the Commission cannot prejudge any case-by-case assessment of tax rulings
underEU State aid rules and we will of course stay vigilant in manirering the impiementation ot the
amendments.”

Bru

“vpriot authorities on the issue, [ wel
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