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I. Tax treaty law and domestic law

l. Constitutional provisions

Double Tax Conventions (DTCs) are a subcategory of treaties under interna-
tional law. According (o the Greek Constitution, Art. 28 (1), both customary
and conventional international law prevails over any other opposing domestic
law, except the Constitution itself. In the same way provisions of DTCs pre-
vail over any other domestic law, fiscal or nol, previous or subsequent, that
miay regutlate the same matter differently. This does not mean that the domestic
law provision 15 abrogated, but rather that it is only set aside by the provision
of the DTC, which s directly applicable.

A DTC, like any other international treaty, needs ratification in order to become
part of domestic law. According to the Greek Constitution, the President has
the authority 1o sign all treaties, bt for some kinds of them, which explicitly
includes fiscal treaties, this is not enough. The approval of the parliament is
required,' This parliamentary approval has the form of a law= This law includes
the ratification clavse? and the text of the weaty n both s original language
and its translation into Greek. if Greek is not an original Jangoage. The ratifica-
tion law is only the form in which the international treaty becomes part of the
domestic law, Consequently, the courts will apply the treaty itselfl and not the
ratification law. The provisions of the ratification law can be allered or even
abrogated by another Taw, as long as they do not affect the ratification clause,
Reservalions or interpretative notifications/statements included in the ratify-
ing law but not included in the Convention itsell have no power. On the other
hand reservations included i the Convention text but omitted from the ratify-
ing law are still hinding lor Greece. The Convention is applicable in the in-
ternational and not in the national form,

¥TCs prevail over any other opposing provision of domestic law from the
time that they are put into force, according to their own provisions. When and
how these Conventions are put into foree 1s determined by the Conventions
themselves.

ArL 36013 —(2).

This comsensus 15 only a formality 1 onder to acheeve the adoption of intermational
law Into domestie law, and dees not mean that imernational law is transformed. mto
domostic faw. Roukounss, fhernotionel Pibtic Law (hemfter ‘Public Low™) (1981)
op 106 et seq, Oikonomidis; e foannou etal, feernanional Public Law (hectter nter-
national Public Law™) (1988 p 1 17

The matification clwse since 1984 {year of ratification of TC Greece/Metherdands)
reads as Mollows: "The Convention for the avoidence of double faxation on mdime
e on capital and the elimination of tax evision signed between the Greek Repubtic and
{other Stated B rarified and bis e power that grants o6 st 28 parc] of the Constitu-
Lo
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2. Applicable rules of interpretation

The fact that DTCs remain international law even after their ratification and
entrance into domestic law hag consequences as far as 1o which rules of interpre-
tation arg applicable, There are three major opinions.

e According 1o the first opinion only the rules of international law are
applicable for the interpretation of TCs: The “sutonomous™ interpretation
of IXTC provisions is a sabstantial prereguisite for the effectiveness of the
predominance of the international taw over domestic law, In arder 1o re-
inforce their “awtonomous™ nlerpretation, DTCs often use the method of
conventional delinitions, for the terms that are used in their texis,

® According o the secand opinion® the rules of interpretation of international
law should be used secondarily, alter the application of the interpretation
rules used for the domestic law,

® The third opinion® lies somewhere in between the two above-mentioned
apinions. According to it the interpreter of the law should apply the rules
used for the interpretation of domestic law but he should not stick to them,
He should also use the rules of interpretation set by international faw. In
doing so, the interpreter will be able to arrive at & unifonn interpretation,
which i necessary within DTCs, because of their fiscal nature. Any devia-
tion from their uniform interpretation could lead to undesirable results
cither for taxpayers (double taxation) or for the tax authorities of bath of
the contracting States (double non-taxation).

When applying DTCs, Greek courts asually use the rule fex specialis derugat
lesi generali in order 1o establish the predominance of provisions of DTCs
over provisions of domestc tax law, DTCs are considered special laws n
comparison o domestic tax laws, which ane considered o be general. Henee,
the subsequent domestic tax law, which is general law, cannot prevail over
the previous TTC, as the latter is special (fex posterior gengralis non derogal
fegi prion speciali).”

0 Anastopoulos, Fiscal Law (heceafter “Fiseal Law') (1992) p 1525 Finpkaliots, Filseal
Law (hereafier "Law’™) (1999 p 197

Anagnostopoalos, in; Markow, frternarional Bilareral Convenfions foe the cvenedanoe
af duitle fexation of frcome therea Ber *Bitmernl Conventions™ (1997 p 15

o Yannopoulos™Y annopaulos, The ndmimstrative pedae i mierpreting - imtemational bi-
laterad conventions (or the avoidanee of double taxation, EDOOD 1995, pp 185 ef 5oy,
Seo, (nrer alia, decision no: 99887 of Administrative Cowrt of Appeals of Thessaloniki,
DFEN 109, p 77; decision no, | T450006 of Athens Administrative Court of First Instance,
in: Markou, Bilateral Convertions, pp 51 el seq: decisions of the State Council: StE
A2LEY, LW 19, p 820, SIE 2962-3/89, in: Markon, Bilareral Conventipms, p |23
SLE 50001, in: Mackou, Bilwteral Conventions, p 143, and StE 419420096, n: Markou,
Rifvern! Comvoptions, p 13% See alstrdecisions no. 2307 of Athens Administrative
Court of First Instance and no, 110798 of Athens Administrative Court of Appeals,
DEN 1999 pp 1513 and 1515 cespectively, in which the predominance of DTCS i
directly based on Art, 28 (1) of the Constitution and their quality as mtermitional fow,
ruther thar i the Tact thiat they contain specinl mles compared w the general tax laws
This recent case-law 15 i Hine with the docirne.
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Becavse they are part of intemational law applicable in Greece, and because
of their high ranking in the norm hierarchy, DTC provisions can not be altered
iike uny other Greek law, The same procedure is reguired 1o either alter or to
abolish a DTC, and a new DTC is required.” The Greek Constitution leaves
ne room for treaty override by domestic law,

IL. The relevance of Community law (esp. EC Treaty) for the
interpretation of tax treaty law

1. Predominance of Community law

Until recently, international tax matters fell in the realm of Intemational Bi-

tateral Conventions [or the avoidance of the double taxation. Bul the development

of Eoropean Union law resulted in the creation of a Furopean Community
lax law, which {s expressed through provisions of primary and secondary

Communily law, These provisions often regard matters that fall aleeady within

the scope of application of DTCs, thus leading 1o a conflict between interna-

tonal tax law (DTCs) and European Community law (mainly EC Treatv).”

European Community law prevails over International Law in the relations

between the Member States of the EU. According to Art. 10 EC Treaty,

Member States are obliged (o avoid any messure that could endanger the fulfil-

ment of the aims sei in the Treaty. Thus, DTCs concluded by Member States

alter the Rome Convention should not violute provisions of EC law,'

MNevertheless, in order 1o preserve the validity of Conventions conchuded by

Merber States with third States before the Rome Convention according 1o the

nternational law principle “peacta sunt servanda”, EC Treaty provides that

the Rome Convention does not influence those “pre-Community™ Conventions,

In case of a conflict between these Conventions and Community law, the Mem-

ber States shouold take all nécessary measures to remove the incompatibility.

This is how Community faw prevails over pre-Community DTCs with third

States. DTCs concluded between Member States remain in force as long as

Community law does not deal with the same matters. '

B This is the case with the DTC Greece/lialy, The frst DTC, which was concluded
19635 and put into force in 1967, was revised in 1987, The revised DTC proyvides in
Art, 30047 that the previous DTC expires and 15 no longer valud as soon as the revised
IXTC comes-into force, The revised DTC GreeceTialy was put into forge in 1991

" Tsourcuflis, Buropean Law and Douvble Taxaton Conventions, £FN 1999 p. 1572 ¢l
segs Yunnopoulos! Yammopoubos, S000 1993, p 198,

W Skandams, European Comminicy Law 1 1994) p 226,

A example offers Art. 15 of Taw 22164 concerning the “ratification of convention
wmang the Member States of the European Union for the elimimation of double taxation
in connection with the adjusoment of profis of sssociated enterprises” which provides that
1his trenty does not affect further obligations of the Member States as for as the eliming-
tinn of double wxation in connection with the adjostment of profies of associated enter-
prises is concerned that may arise from other Conventions that contracting Mentbor States
have concluded or will conclde, or from the domestic Loy of these Member States. This
trgaty has. therefore, a supplementary character, and it is fex specialts compared to the
[TCx that Member States have conoluded or will conclude among them;,
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The predominance of Community law over DTCs is also evident in the realm
of international co-nperation for elimination of tax evasion, Even though all
DTCs conchuded betwesn Member Stales contain a clavse for the co-operation
of the contructing States’ tax authorities for the exchange of information, these
provisions are sel aside by the Directive T7/779/EC regarding the co-operation
of Member States’ tax authorities in the field of direct and indirect taxes."
The European Court of Justice has also confirmed, by its judgement issued
in a case regarding the impact of the EC [reedoms on national tax law, the
predominance of Community law over DTCs between Member States.?

2. Compatibility with Community law

All of the above illustrates that within the European Union the provisions of
DTCs should be compatible with Community law. This is how Community
law and the need for compatibility with it become an important factor in the
interpretation of DTCs.

Principles und freedoms enshrined in the EC Treaty affect the way terms and
concepts used in DTCs are interpreted. A characteristic example: ECT case
C-311/97, Royal Bank of Scodand,'* (the judgement was issued following a
reference for a preliminary ruling made by the Administrative Court of Appeals
af Piraeus), in which the ECI dealt with the matter of freedom of establish-
ment which all Community companies shall enjoy within the territory of any
ather Member State, The court maintained that the restrictions set by Member
Slates concerning the freedom of establishment of Community companies as
well as the discriminations in comparison 10 domeslic companies are not
compatible with the freedom of establishment of EC Treaty and they deprive
the relevant provision ol its essence.

3. “Permanent Establishment™ and “Non-Discrimination” in the light of
Community law

Such estabiished case law will result in the enldrgement of the concept of

“permanent estahlishment™ (which is protected under Community law} in arder

i0 cover as many cases as possible, and so 1o protect and develop the freedom

of éstabilishment as provided in the EC Treaty. Furthermaore, according to the

above-mentioned ECI case law, the concept of non-discriminalion between

nationals and non-nationals is interpreted. In this feld as well as in the Lield

of freedom of establishment it seems that the Communily law offers a broader

protection compared 1o the one offered under Ant. 24 of the OECD Model

Tax Convention,'® The relevant Community law provisions impose on the

2 Tsourouflis, DENV 1999, 0 1573

P27, Commission v, France (averr fvcal

= Published in: DEN 1999, p 1191,

5 The BT arrivied at the sami conclsaion in the case of St Gobain, C-30797, Seealso
State Council (plenary assembly ) decision no, 2152086,

' Anagnostopoulos, The principle of non-diserimination in the OTCs, LFY 1995, pp 562
el seq; Malliow, The Discriminatory treaiment of Community banks and msurance
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Member States the obligation for equal treatment of nationals and non-nationals
within the European Union. They forbid not only direct discrimination based
on mationality, but also any other form ol indirect discrimination which, even
though based pn other criteria, it arrives at the same result,”

4. Most favoured state clause

Based om the principles of Community preference and non-discrimination
between nationals and non-nationals one could come 1o the conclusion and
agree that every Member State should grant the more favourable provisions
included in a DTC with a Member State or a third State to the nationals of all
Member Stales. While this opinion found o lot of supporters and seems (o be
theoretically correct, in practice 1t would cause a lot of problems, as it does
not take into account the special character of the bilateral international tax
treaties, namely treaties concluded absolutely on the basis of the mutual inte-
rests und cconomic relations of the two contracting States. '

IT1. The relevance of Articles 31 and 32 of the Vienna
Convention on the Law of Treaties (VCLT)

1. VCLT as part of domestic law

The Vienna Convention on the Law of Treaties {VCLT) has heen ralified with
the legishutive decree no. 402774, As part of international conventional law,
the VCLT under Ar. 28 (1) of the Greek Constitution enjoys & high rank in
the norm hierarchy in Greeee; prevatling over any other domestic law which
might contain any opposite regulation. It is accepted that the interpretative
rules set forth in the VCLT were part of existing international customary law
even hefore their codification in the wext of YCLT." According to Art, 28 (1)
of the Greek Constitution, secognised rules of international customary law
form part of domestic law as such, without any other action, and stand agbove
domnestic: laws in the norm hierarchy, This means that even before the ratifica-
ton of the VOLT by Greece, the interpretative rules provided in it were bind-
ing lor Greece. Now i1 is binding as o ratified intemational treaty, which nre-
ans that courts are bound to apply the interpretative rules provided in 112"

companies 1 regitrd oohe ones which are residents of Greece, mterpretanion of Are 7,
52 and 58 of BEC Treaty, DEN 19599, pp | 123 el seg, Anagnostopoulos, The claose of
non-diserimimation in DTCs, DFEN 1999, pp 1308 ¢t seq).
Athers Administeative Court af First Instance decision no, 12120098, DEN 199 p | 187
B Teoorouflis, DEN 1950 pp |5T7 et scg
T Roukownas, Mblic Law, p 64, 1L is characteistie that even before the VELT came into
farce mternanonalty (27 January 1980) the Inernagomal Courtof the Hague wsed i,
marntainkng that in the provisions on which the cotrt based his judgement the VCLT
wis siily repeating existng valid castomuory law.
YannopouloxYinnopaules, EGDD 1955,p 200; Koutas, The Vienna Convention on
the Law ef Troaries (19830 Roukounas, Pididic Law, pp 64 el seq, Rozakis, ing loannou
et al, farermattomal Pablie Low, p 7% Anastopoulos, Fiscal Law, p 132

158



2. International treaties interpretation rules set forth in VCLT

Artiches 31 and 32 VOLT set forth the rules {or the interpretation of interna-
tional treaties ?! Amicle 31 includes the general interpretation rule while Art. 32
refers to supplementiry means of interpretation. Both Articles are laid down
in o way that leaves room for broad interpretation choice.

2.1 Art. 31: set of principles

Article 31 VCLT contains a set of principles for the imerpretation withoul
ranking them, starting with good faith and then referring to the usual meaning
of the terms, which can be conceived both in the general context and under
the objective and ratio of the treaty. Two different methods are combined: the
method of the usual meaning and the teleclogical interpretation: the whole text
of the treaty, the general context, is regarded as an important inferpretative
tool, in contrast to the once predominant subjective will of the contracting
parties. This preference for the context, rather than the original intention of
the contracting parties, set forth in the VCLT does not mean that the use of
subjective elements is totally inapplicable in the process of interpretation of a
treaty, On the contrary, the original intention of the negolidlors is implied
when reference is made to the aim of the treaty, which is part of the general
interpretative rule of A, 31 VOLT. This does not megn that the aim of the weaty
and the original intention of the parties are the same, us the aim of the treaty refers
mainly to the treaty as a whole. Moreover. one should keep in mind the fact tha
Art 31 restricls the role of the aim of the treaty to the enlightenment of the lerms
used in the treaty, which means that it is & dependent tool of interpretation.

2.2, "Cantext”

According to Art, 31 (2) YCLT, the “context” of 1 Convention includes all sup-
plementary decuments that have been drafted wnd are related to it. In the case of
a DTC such documents are letlers or notifications that have been exchanged bet-
ween the contracting States.? Subsequent agreements and any practice followed
by the contracting States in applying the Convention can also be taken into ac-
count, according to Art, 31 (33 VCLT. But if such subsequent agreements o
practice alter provisions of the original Convention, then in order o be conside-
red valid interpretation wols they would need to be ratified. according to domes-
tic law 2 Article 32 VCLT provides supplementary interpretution tools thit
could be used in not just any gase, but only as auxiliary tools of inlerpretation,
when there is stll doub, aller applying the rules laid down in Art. 31

U Yammopoulos/Yannopoulos. EDDI 1995, p 200; Roukounas. Public Law. pl42; lnannou
ot al, fmtermatioaed Publie Law, p 181; Anagnostopedlos, in: Markou, Bilateral Conven-
tiiarew, p 13

3 B the nonilications that have been exchanged between Greece and the LISA on
29 November 1961 and 19 December 1961, conceming the correction of a translalion
errarin the Greek text of 1he relevant bikneral DXTC
Yanmopowlos'Y snnopoules. EDOD 1995 p 200,
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3. Historical interpretation method (Art, 31 (1) VCLT)

It is understoad in the reading of the provisions of the VCLT that the so-called
“historical interpretation’” is an accepted method for interpreting a Convention,
Uising the “historical method™ for interpretation, means that, in order o reveal
the real meaning of a provision, one goes back to the time the Convention was
concluded, and vses all relevant materials that will bring the original inlention
af the negotiators inlo light, This s what is understood by the phrase “in the
light of the object and purpose”™, used in Art. 31 (1). Besides, it seems that
the VCLT recognises the imporiance of ariginal intentions of negotiators in
interpreting a Convention, in providing that preparatory work can be taken into
consideration as well as the circumstances. According to Art. 32, these supple-
mentary means af interpretation are very close Lo the time the Convention was
concluded and can show the intention of the negotialors fairly early. Sull,
they remain only supplementary wols, which means they can be used only if the
means of Art. 31 cannot provide a clear imlerpretation, or in order to support
the interpresation provided by applying Art, 31, 1t is also argued that, in any
case, priority must be given to the wording of the provision rather than the
subjective intention of the negotiators,

4. Interpretation rules of domestic law

All of the principles and rules of interpretation laid down in Articles 31 and
32 VCLT are also used in Greece for the interpretation of domestic law.** In
interpreting other paris of domestic law all classic methods of interpretation are
used, as faid down by law doctrine, However, for the interpretation of taxation
laws, special rules are applied as opposcd W other parts of domestic luw. The
interpretation in the field of axation law is limited to the strict inlerpretation,
hased on the wording of the provision. This method is unanimously recognised
as the most appropriate,™ both in theory and in practice. and is used by 1ax
authorities as well as courts when interpreting taxation laws, This results
from the constitutional provision of Art. 78; which provides thul na tux can
he levied without @ law that describes it in detail, This principle alse means thit
no one can be exempted from a tax without a law that specilies the require-
ments and the subjects of the exemption. The constitutional provision limits the
interpreter to the wording of the tax law, as any deviation from it could be
considered g3 being anti-constitutional. Analogy is totally unageeptable in
miterpreting faxation law, although it 1s broadly used in other parts of law.
Mevertheless, in some cases it is accepted Lhat a correcting {narrow or broad)
method of inlerpretation can be used in the field of wxation also, when this

M Cin interpretation in penernl See Tsasos, O inferpreiation of law (1975); Folopoulos,
Inteepretition and application of tax laws, DFEN 1977, pp LI26 el seq and pp 1186 ¢ seq;
Malliow, The Interpretution of 1ux Inws by the State Council (StE), DFN 1995, pp 1057
[N R

0 Gyate Cooncil's (SIEY decisions oy 2052090, no. 231282, oo, 130546, also opinion of
State Law-Council (NSK) 191099 Botapoualos, DFN 1977, pp 1191 el seq; Malliow, DFY
1945, pp 1063 et s Anastopoulis, Fiseal Lew, p 115 Finokabotis, Law, pp 85 08 seg
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result {avours the tax-paver (in dubio contra fiscum) or when it regards procedural
provisions, =

IV. The relevance of the OECD Model and the OECD
Commentary

1. Introduction

Greece is one of the founding States of the OECD. The Model Conventions that
have been drafted by the fiscal committee of the OECTY, as well as the Commen-
tary that is attached 1o them, are of significant importance for the interpretation of
DTCs and are broadly used when interpreting a DTC.Y Unfortunately, despite
their impartance, these documents are not yet translated into Greek. so they are
taken inlo account in the English or French version. The Commentary 15 consider-
ad to be a form of authentic interpretation of the provisions included in & DTC,
and it is taken into account as such in interpreting a DTC*

2, Conformity with the OECD Model

All DTCs signed by Greece after 1963 > when the: first OECD Model was
published, even with countries that are not members of the OECD, have exten-
sively adopted the propositions of the OECD Madel Convention, without
considerable vanations, This fact makes the OECD Commentary even more
impartant for the interpretation of the relevant provisions. Nevertheless, il is
argued that the OECD Commentary can also be used lor the interpretation of
[¥TCs that hiave not followed the OECD Model during the negotiations, because
the OECD Maodel was not published at the time of the conclusion of the DTC.
This argument is derived from a provision in the preamble of the 1977 DECD
Model, which proposed that the Commentary accompunying il, should be
also used for the interpretation of ¥TCs based on the 1963 OECD Model,
even if the wording of a provision in the text of the latter is not identical with
the corresponding provision of the former.™

3. Reservations and Observations

In several recommendations, the OECD Council has proposed (o the govern-
ments of the OFECD member countries to follow the Model Tax Convention,
as i1 is interpreted by the attached Commentary, in concluding new DTCs or
in reviewing existing ones. These recommendations are not binding for the

M Bee Stule Council (S(E) decision no, 383985 and Anastopoulos, Fieal L, pp 115 ¢t seq,

T See Yannopoulos!Yannopoales, EDOD 1995, pp 202 o) sey

# Anapsostopoulos, in: Markow, Bilateral Conveations, pp Lo el seq.

I Only twa DTCs were signed before 1963, those with the USA and ihe LI, which 1ol
low o different structure dnd include some provisions thal deviate from the OECD
Maodel.

W See Anagnostopoulos, n: Markoo, Bilaterad Comventions, p 12 and Anagnostopoulos,
The Greece-USA DT Interpretatiin and Comparison with the ORCD Maoded, ing 2FN
[904%, pp &3 etseg.

162



member counlries, bul even so remain important. They are very important in
practice, especially regarding the fact that the OECD members have the oppor-
tunity and the possibility during the procedure of the approval of the OECD
Commentary 1o voice reservations and make chservations on how the rele-
vant provision is understood or interpreted.

Expressing i reservation signifies that the relevant State is no longer bound
by the text of the OECT Madel and the authentic interpretation of the OECD
Commentary. During the negotiations for the eonclusion of a DTC with another
State, it may freely propose a completely different way of regulating the specific
matter {o the other party, or it can ask the other party to totally ignore the provi-
sion. Along with reservations, States are also free to make observations. These
ahservations do not express any disagreement with the provisions laid down
in the text of the OECD Maodel. They do, however, provide a useful Commen-
tary aboul the way the States are willing 1o apply the provisions, on which they
have made observations.?! These reservations and observations would be of no
imporlance and use if they were not to be taken into account while interpreting &
DTC, The OECD member countries are hound to apply the OECD Model and the
attached QECD Commentary, unless they have expressly volced & reservalion.

4. Legal character of the OECD Model and Commentary

Concerning the legal character of the OECD Model and the Commentary in
the terms of the VCLT, two opinions are representable, According (o the first
point of view, these are considered 1o be agreements concerning the treaty, as
described in At 31 {20 (1) of the YCLT since they are used by both contracting
States a5 a common base for the negotintions. According to the second one, the
OECD Model and Commentary are considered 1o be preliminary materials
far the conelusion of 3 DTC, under the meaning of Arn. 32 VOLT. This second
opinion, however, lessens the importance of these documents and. qualifies
them as supplementary means of interpretation, while it is broadly accepted
that they are much more signilicant,™ [n any case both the OECD Model and
OFECD Commentary are binding for the Greek interpreter of a DTCH

5. Deviation from the wording proposed in the OECD Maodel

Although in most cases DTCs signed by Greece are in line with the OECD
Model, there are cases where a different wording was preferred. In this case,
the different wording should lead to the conclusion that the contracting States
wanted Lo deviate from the regulation proposed in the OECD Model and opted

M Greece hay also vorced reservations and made observations on o number of priicles o
paragraphs of articles. Reservations included in the text of the Commentary concern
Articles 3,7 W 0L, 12, 15, 17,22, 24 and 25 of the OECD Model, while only one
ahéervation has Boen made, on Art. 19,

See Anagnostnpoutos, The participation of o foréign natural persan or legal entity in a
Cirvek partnership or limited parmership or Bmited liability compuny, DFN 1992, pp 1 |85
cised (pp 1192 el seqh

See Malhipu, Deducting executive dnd general sdminisirative expenses regarding the
Greek branch of & foreipn bank, DFN 20600, pp 1138 2lsey
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for a different regulation, Even though the OECD Model and OECD Conunen-
tary are considered ta be binding for the OECD member countries, according
to the view previously mentioned, this docs not mean thal parties can not agree
on a different way ol regulating a specific matter, which normally appears as
a different wording ol the relevant provision, Since the contracting parties are
famitiar with bath the OECD Model and the Commentary upon conclusion
of the bilateral Convention, there is little room for the interpreter (o assume
that the different wording has to be imerpreted how the Commentary proposcs.
If this were what the contracting parties intended, they would have no reason
1o alter the wording, they would stick o the wording of the corresponding
provision of the OECD Model. The appesite opinion. which holds that a different
wording does not lead 1o a different meaning, seems to be extremely strict for
the States; still, 1t would be useful for the uniform interpretation of BTC and
it would puarantee the safety of law, However, it should always be taken into
consideration that DTCs are the product of bilateral negoliaztions.

6. Relevant version of the OECD Model

In examining the relevance of the OECD Model and the OECD Commentary
for the interpretation of @ DTC, the following question arises: Which version
should be taken into account”? Both the OECD Model and the OECD Commen-
tary are products of a continuing process of reviewing the provisions, in which
the Stutes have the power 1o voice reservations and muke observalions concern-
ing the mlerpeetation of these provisions, It is-assumed that the later version
published will enjay the approval of all (JECD member countries, This approval
is considered 10 be renewed throvgh this procedure, This lead 1o the conelusion
that the latest material should be used when interpreting DTCs, even those
that were concluded in the light of & previous version of the OECD Model and
Commentary™ The provision of Art, 31 (3) VCLT seems o accept this fact and
can be used as the legal basis for taking into account the Taler version incorporat-
ed in the reviewed OECD Medel and Commentary.

V. The relevance of Art. 3 (2) OECD Model

1. Conventional definitions

In erder 1o ensure the greatest possible avtopomous and uniform interpretation,
hilaternl Double Tax Conventions often use conventional definitions.™ In the

M The case wonld be o litde diffecenl if cie or both contracting States are not members of
the QECD and heve not the opporiunity to express their ohjections or o proposs 2 differeni
interprelation by voicing reservations and abservations. For these States, OECD Maodel
and Commientary, inas far as they were used s a basis for the negotiations, can be taken
into consideration as being part of the contest, accarding m Art, 31 VCLT,

" See, mmong ethers, SIE 1792 and SE 2629094, i Kroba, SiF Jwrisprudence 1990
1995 (hereatter “Jurtsprodence’), pp 195 et seq. which stated that the meaning of the
terms as i 1% piven in the conventional defimition is taken intg account. No referende
whatsoever 15 made 10 the demestic Taw.
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texl of the Convention itself, definitions of the most important terms used in the
Convention are included. The OECD Model following this practice Includes
a special article, namely Art 3 (1), where several definitions, especially general
defimtions, are listed. Besides, definitions of terms are usually found in the
relevant specific articles, for example “permanent establishment” (A, 3
OECD Model), “dividends™ {Art. 10 OECD Model), “interest™ (Arl. 11 OECD
Muodelp and “royalties” (Art. 12 OECD Model), When a definition is given in
the DTC, the interpretation of the corresponding tenm may not deviate rom
the conventional definition. The conventional definition may be broader or
narrower compared o the meaning of the specific term in the domestic law.™
These conventional definitions. however, are occasionally problematic. This:
combined with the special character of the matters covered by DTCs, especially
the frequent change of the fiscal legislation, leads to the broad recognition of
the possibility far supplementary use of the domestic law.”

2. The relevance of Art. 3 (2}

Article 3 (2) of the OECD Model Tax Convenuon states that “as regards the
application of the Convention at any time by & Contracting State, any term not
defined therein shall, unless the context otherwise requires, have the meaning
that it has at that time under the law of that State for the purposes of the laxes
to which the Convention applies, any meaning under the applicable tax laws of
that State prevailing over 3 meaning given to the term undér other laws of
that State’”. This article containg o gencral rule for the interpretation of terms
used in DTCs without being explained in more detail. Greece adopts this rule
too, and so it is included 10 all BTCs Greece has signed so far,

There s only one deviation from the standard wording of the OECD Maodel,
In the DTC concluded with Poland, ™ Art. 3 (2) states that regarding the applica-
tion of this Convention by a contracling State, any term not defined in it shall
have the meaning it has under the laws of that State [or the purposes of the
taxes o which the Convenlion applies, The main difference in this provision is
that the phrise “unless the context otherwise requires” is excluded, thus leading
ter the conclusion that for any ease in which 2 term 15 not expressly defined in
the OTC, the domestic law becomes at once the only relevant means for the
iterpretation of this term. A broader interpretation of this article, in light of the

% See SIE 137142 and StE 92504, in: Kroba, Jurisprudence, pp 195 el seqy SIE 205099,
BEN 1999, p 718 concerning the ferm “dividends™; StE 60993, S(E 1932095, in; Kroba,
Surtsprudence, pp 195 ¢l séq concaming the term “company™; SIE 370299, DFN 2000,
pITSIE 3N0AMG, DFEN 2000, p T SE 4182099, DFN 2000, p 795 concerning the
lerm  pertmanent establishment”

o Ser Ansstopoulas, Fivcal Law, pp 152 er seq and from the rich junsprudence, the cases
SIE [956/89 and SIE TO9/91, in- Kroba, Jurisprudence, pp 152 et seq, which decided,
concerming Art. X of the Greek-Germuan DTC {deduction of expenses for the permaneal
establishment] that in the first instanee the ITC 1 applicable and i i dovsa’| provide for
pnything specific, then the law of the Staie of the permanent establishment i applicable.

W This Convention has been ratified and entered into force with the Jaw 193981 (13 March
1991}, See the text of the Convention in: Markon, Silateral Conventiony, pp 286 ot seq,
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need for autonomeous interpretation of the DTCs, would lead 1o the conclusion
that, even if no direct reference is made to the context of the Convention, it is
always relevant for the interpretation of a tern used in the Convention, according
o Arl. 31 of VOLT, In practice, this case has not been encountered so far,

2.1, The term “context™

However, in peneral, this same phrase of At 3 (2], wecording to which the
reference to domestic law can be avoided if the context otherwise requires, has
caused several interpretation problems. The term "context™ is understood as the
entirety of the provisions of the DTC. 1t is argued®® that it may be a mistake
to give so much importance to this exception, whose only goal is — apan from
the reference to the domestic law in case that the term in question 15 not defi-
ned in a DTC - to provide the mterpreter with a supplementary use of the
context of the Convention. A_broader interpretation of the term “context” could
be applied here, in order 1o overcome the difficulties arising from the close
relation of the terms contained in the Convention with the domestic laws of
cach of the contracting States, especially in cases of non-unifonm interpretation
by the contracting Stales,

Oin the other hand, it is also argued®™ that the reference 10 the “context™ of the
Convention permits both the narrow (stricto sensy) interpretation based on
the wording of the text of the Convention, as well as the broad (lajo sensu)
mierpretation in light of the purpose of the Convention or by using a compa-
rative method of interpretation.

2.2, The term “application™

Difficulties arse as well in connection with the mierpretation of the term
“application” of the Convention, contained in the text of Art. 3 (2). Theory
discusses a broad interpretation, according 1o which every decision of the tax
authorilies or courts of 1 Stale W recognise tax benefits that woeuld not be
granted in the absence of 1 DTC is understood as un application of a DTC,
On the other hand, it is acceptable to ¢laim u DTC is not-applied if 2 State s
simply reading it in order to decide whether it has the right to tax or not. It 1s
applied il and as long as the State 15 obliged under the DTC not to apply its
domestic taxation laws, !

2.3, Restricted reference to domesiic law

In & further analysis of the rule contained in Art. 3 (2) it becomes obvious
that the reference to domestic law is subject to twa restrictions. First, 1t per-
1ains only 1o the terms that are used in the DTC, which means that reference

oy annopoulos Y annopoutos, LD 1995, pp 20601 seq.

0 See Anastopoulus, Fiscal Law.pp 152 et sey.

Y annopoules Yanmopoulos, DR 1995, p 20T,

42 Yannopoulos!Yannopoulos, EDDO |05, p 208

4 gee Mallion, The intorpreiation of taxation laws aceording o the Suite Council (S1E],
DFN 1995 pp LOT3 21 seq (pp 1076 ¢ seq).
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to domestic law can be made only when terms or words or phrases acteally
comained in the DTC ure to be interpreted, A general use of domestic law for
the interpretation of any part of @ DTC that appears not 1o be ¢lear enough is
not permitted. Furthermore, it s recognised that the reference 1o domestc
liw 15 not understond a5 made to any part of law, not even any part of taxation
law, Rather, it is understood as referring only to the wxation law applying to
the taxes covered by the DTC. If a term can be interpreted on the basis of a
provision of domestic private law or domestic tax law, but concerns a lax other
than that covered by the DTC, this must be avoided, becaose such reference
10 domestic law is not permitted.**

In case refercnce is made to domestic law, it is possible for a corresponding
term to be taken from another part of domestic law, In this case, the term shall
he interpreted in its specific meaning, as it is understood in the field of tax
law, and only if there is no such specific meaning will the meaning be vsed
that it has in the other part of law. "

V1. The relevance of mutual agreements

Almost every DTC signed by Greece" includes the provision contained in
Art. 25 of the OECD Model, concerning the mulual agreement procedure,
The mutual agreement procedure does not prevent a person from invoking
protection according to domestic law. The special procedure provided in the
DTCs 15 supplementary to the one provided by domestic law. The relevant
case can then be resolved either by the competent authority to which the case
was brought, or by mutual agreement by the competent authorities of both
contracting States,

Because il §s provided in an international bilateral Convention ratified and
valid in Greece, this procedure has increased power according 1o the Greek
Constitution. and is ranked above domestic law.** Therelore, the relevant deci-
sion of this Mixed Committee will have the character of a “subsequent agree-
ment” between the parties within the meaning of Art, 31 (3) VCLT,

If u person presents his case in Greek courts without having used the option
af Art. 25 OECD Model. the Greek courl will resalve the case without paying
any attention Lo the special procedure. However, i1 the person has used both

0 YannopoulosYannopowlos, EL0O0 1995, p 208

M See Malliou, The interpretation of tagation luws according to the State Council (S1E),
LHFN 1995, pp 1075 et seq (pp 1076 ¢l seq).

H Such a provision s not included at all in the DO with the UK. The relevant provi-
szons i ather DTCs are in line with A 23 of the OBCED Model. A similar provision
it inchuded in At |17 of the DTC between the USA and Greece, which s different
feomm the wording of the DECD Model, See Markou, Bilateral Conventings,

1t arpued that becanse of the similarity between this procedure and the procedure of
arbitration the miles concerning arbitration, as mierpreted by State Council, can also
be applied here oo, See Yannopou los! Y annopoulos. EDDED 199350 p 209 with references o
jurisprudence and Yannapiaulos, The arbitration ¢lause in DTCs, OFN L9850, pp 114 et seq
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aptions available at the same time, the Greek court has to suspend the pro-

gress of lawsuit until the Mixed Committee has found a solution, o

The decision of this Mixed Committee resolves the case with power of prece-
dent: the given resolution can never be reviewed, neither in courts nor by the
same procedure. Furthermore, this decision will also prmml ower & domeslic
court decision (hat may have resolved the same case in a different manner,
thus leaving the ¢oun decision uneaeculed.

The plenary assembly of the State Law-Council has also dealt with this matter,
after a question was referred Lo 1ton Art. 26 of the DTC between Greece and
France ¥’ In mterpreting the relevant provision, the plenary assembly of the
State Law-Council stated that this arucle established a special procedure of
extra-judicial compromise for the resolution of 4 problem raised in interpret-
ing or applying a DTC. The Mixed Committes provided in the same article 1%
the only competent authority to resolve this case, it has the power Lo resolve the
case with 2 view Lo the avoidance of double taxation. The decision of the Com-
mittee, which is characterised as Arbitrary Commitiee, before which the case
was presented with the agreement of both parties, will have the power granted
o DTCs by Art, 28 (1) of the Greek Constitution, and any oppesing L[1Li]'t rul-

ing will remain unexecuted, since this is the will of the coniracting States*®

VIL The relevance of the other contracting State’s tax authority

practice
1. The condition of reciprocity: Constitutional provision and Supreme
Court’s Jurisprudence

Generally speaking, the other contracting State’s tax authority practice is not
binding for the Greek tax authorities to interpreta DT provision in the same
way as the [oreign authority, the other imterpretation can be taken into account
by both courts and tax authorties only as supplementary material, What 1s
tinding for the Greek courts and the Greek tax authorities is whether the
DTC is ':pp]ied hy the other contracting State, a matter which 1s relevanl 1o
the reciprocity® the constitutional provision re cLu1m~ for the application of
all international Lreaties, and subseguently DTCs.

According to the jurisprudence of the State Council (SIE}*" the condition of
reciprocity, the fulfilment of which is necessary for the application of the

Y annoporlos Y snnopoales, EDDD 1995 pp 208 el el

T Bee the full wext of the apinion Olom, NSE S07/1980, DFN 1951, pp 141 £t 5y

¥ This has as @ comsequence that any taxes thut had been paid in execution of the caun

decision. before the decision reached by following the procedure of mutual agreement

provided in the ITC, must be paid back from the tax autherity as undue payment. See

opinion of Olom, NSK 5071980, DEN 1981, p 142

See in Roukounas, Public Law, pp 126.e1 5eq

o Article 28 (1), second part "The application of International Taw and internalionil
treatics rules on forgigners 15 always carrded under the eondition of reciprocity™.

I Olom, 51E (State Council in plenary assombly) 2230000 e Markou, Brluteral Conven-
Hens, pp 4% ot seq and in EDD 1990, 1 531, conceming the DTC Greece/UR Samilar

N}
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TC to the nationals of the other contracling State, does not only include the
formal (statutory) reciprocity, but also the real (practices) reciprocity. This
means that the authorities of the other contracting State, whose national is the
foreigner asking for the application of the DTC in Greece, do in practice apply
the relevam DTC o Greek nationals.

The fact of whether and how the DTC is applied by the other contracting State
{5 not investigated ex officio by the Greek courts; 1L is the other parly’s responsi-
bility to establish that real reciprocity does not exist, and that the DTC thus
can not be applied in the case under consideration

Since such an allegation is proposed, the coun has to ask the opposing parties
or the Ministry of Foreign Affuirs to present the relevant information conceming
if and how the specific provision of the TTC is applied in the other contracting
State. Buased upon this evidence, the court will decide whether or nol the condi-
tion of reciprocity is [ulfilled by the other contracting State. This allegation
can only be proposed during first and second instance hearings, it can not be
nresented before the court of appeal,™

The practice of foreign authorities is significant as far as the application of a
DOTC is concemned, since the real application of this DTC by the authorities of
the other contracting State (the condition of reciprocity) is required, in order for
thee DTC to be applied in Greece also. This, in tum, means that Greek antho-
rities have 10 1ake into account the interpretation given 1o the relevant provi-
sioms by the competent authorities of the other contracling State.

It seems, however, that the condition of reciprocity has been established in order
10 ensure the protection of Greek nationals against any emission of the other con-
tracting State, and not in order to establish a uniform interpretation of the provi-
sions of a DTC, Nevertheless, one could assert that the condition of reciprocity
could be used as the legal basis for taking inte account the practice followed by
the competent autherities of the other contracting State. It could then be used not
only in order not to apply a provision of a DTC if the condition of reciprocity is
not fulfilled, but also in order (o apply a provision of @ DTC in a centain unilform
wiry, provided the condition of reciprocity is fulfilled

2. Subsequent agreements or practice

When a subsequent agreement or practice, concemning provisions of a DTC 1s
followed by the contracting States, this can also take place according 1o Art. 31
(3) VCLT, by 1aking into account the interpretation of the DTC. 1t 15 possible
for @ subsequent practice, followed by both contracting States. demonstraling
how they understand a specific provision that is included in a DTC, 1o be devel-
aped in the framework of a valid DTC. This would be a form ol supplemen-
tary custom. This custom, being one of the sources of international law, will
be hinding [or the Greek courts and authorities without any other formality as

decisions: SIE 353009, StE 348-150092, S(E 600/93, StE 1836-7/94, S1E 344505 and
the recent SIE (7 members) 10159% in 88 1999, p 475,

2 Anastopoulas, Flscal Law, p 152,

1 Finokaliots, Law, p 196 dnd Olom. SIE 2280030, DFN 198].
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described in Art. 28 (1) of the Greek Constitution.® Such a custom can only
be supplementary, 0 it has to be in conformity with the provisions of the Conven-
tion. It can not alter the conventional provisions, as provisions incloded in an
international treaty can only be altered or abolished according to the same
procedure used 10 enact them, as with a new DTC.

VIIL. The relevance of courtl decisions

It is wichely held™ that courts, in trying to establish @ comman (uniform) interpre-
tation of DTCs, should 1ake into consideration any foreign jurisprodence that
is relevant 1o the case they are examining, A reference to a foreign case law
should not be made 1n general, but has 1o be restricted to the identity of the
provision that needs interpretation. Reference has to be made 10 a foreign court
decision that has interpreted the same part of the same paragraph of the same
article of the same DTC.

There wre 4 lot of foreign court decisions that have confirmed the practical
unportatice of referring to foreign court decisions, sometimes in their usé as a
basis for their own decisions, sometimes in thetr use o reach 10 a different
decision. Tt is generally aceepted that foreign court decisions could be used as
guidelmes for clarifying the true meaning of obscure or dispulable: provisions
included i DTCs; It should be pointed out, however, that even the highes
uniformily in the solutions offered by foreign court decisions ¢ould never be
binding for the domestic court, But it would be desirable that the domestic
court decision explicitly outlined the reasons why it deviated from thern.
Courts are bound o take into consideration foreign court deeisions thal opposing
parties present them with. Since courts know that this may happen, judges should
be as ready as pessible for this scenanio and should look for foreign court deci-
sions that are relevant o the case they have to deal with, Up to now, there has not
been any relerence to a foreign court decision in o domestic court decision.

[TCs should comain a clause according 1o which the conlracting States would
take responsibility o inform each other on the later court decistons relevint
to matters concerning the bilateral DTC.?” This seems to be a step into the right
direction wowards greater uniformily intax treaty interpretation, However, up
to now, this has rerained only a proposal.

+ According o the dectrine there 15 no raking among the sources of intemational law,
which are all comsidered to be ¢qual, This means that the Bater custom can provail over
A previous conventional provision, Rovkounas, Puilic Law, p 36 See also about the
conflict between customary and conventicnal kaw Toannow ot al, fetermationagl Pubiic
Law, pp 25 et seq. Nevertheless, when the conventional provision contains rules of
campulzory law (iws epgens), such ad mast txaiion rades, the subsequent customary
Tawe can not alter provisions included in o valid Convention.

M See for example the revised DTC GreeceTtaly, in: Markow, Hilateral Conventiony,
PR 9L et seqand pp 105 e seg. Negotitions for the review af four DTCS, Greece/Austria,
GreeeedFrance, GreecefGermany and GreecelIndia, are currently m progress

M Yinnopoulos!Y annopoulos, ELDE 1995, pp 182 et sey.

T Yannopoulos Y annopoulos, EDDD 1995, p 206,
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